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RESPONDENT’S RESPONSE TO PETITIONER’S  

EXCEPTIONS TO RECOMMENDED ORDER OF DISMISSAL 
 

Respondent, THE SCHOOL BOARD OF BREVARD COUNTY, files its response to 

Petitioner’s, CHARTER COMMUNICATIONS OPERATION, LLC, Exceptions to 

Recommended Order of Dismissal dated March 19, 2020, and states, as follows: 

BACKGROUND INFORMATION 

1. Petitioner, CHARTER COMMUNICATION OPERATIONS, LLC (“Charter”) 

initiated this bid protest relating to the School Board’s Request for Proposal 20-328-P-WH for the 

provision of Fiber Wide Area Network services to Brevard schools (“RFP”).  The RFP was posted 

November 13, 2019.  Proposals were due December 11, 2019 at 2:00 pm.  A pre-proposal meeting 

was held on November 25, 2019.  Representatives from Charter (Spectrum) attended the meeting, 

namely, Joseph Robinson and Brian Dean.  Technical questions were submitted by potential 

bidders.  The District issued an Addendum #1 on November 22, 2019 listing questions and 

answers, and Addendum #2 on December 4, 2019 listing questions and answers.  Of note, on 

Addendum #2, question 15 asked “What funding year(s) will the district request E-Rate funds for 

this project.  Answer: Fiscal Year 20-21.  The RFP submittal deadline was extended to December 

20, 2019.  Charter did not submit a bid.  The School Board issued its Notice of Intended Decision 

to award the contract to Zayo, Inc. on January 24, 2020.   



2. On January 28, 2020, the School Board received a letter from Charter’s attorney 

containing its Notice of Protest of Notice of Intended Decision.  Charter submitted its formal 

written protest on February 7, 2020. 

3. On February 17, 2020, a resolution meeting was held with representatives of the 

School Board and Charter; however, the matter was not resolved and the School Board submitted 

its request for administrative hearing on February 18, 2020. 

4. An Order to Show Cause was entered February 28, 2020, requesting the parties to 

respond by March 5, 2020, and show cause as to whether the case should be dismissed for failure 

to allege a basis for standing, and/or whether any challenges to the specifications in the RFP are 

not waived.  The parties filed their respective responses.   

5. On March 12, 2020, the ALJ entered the Recommended Order finding Charter did 

not have standing to bring this challenge, and further found that Charter was actually challenging 

the specifications and failed to timely file its challenges to specification.  The DOAH file has been 

closed.  The Recommended Order was been placed on the School Board’s March 24, 2020 agenda 

for consideration and approval. 

6. On March 19, 2020, Charter served its Exceptions to Recommended Order of 

Dismissal, requesting the School Board reject the ALJ’s recommendation and enter a Final Order 

consistent with Charter’s Notice of Protest and the reasons stated in its Exceptions to 

Recommended Order. 

7. The School Board should specifically deny the exceptions submitted by Charter 

and enter a Final Order adopting the Recommended Order and dismissing the bid protest, allowing 

the District to proceed to award the contract to the lowest bidder. 

 

  



MEMORANDUM OF LAW 
 

I. EXCEPTION 1 – LACK OF STANDING –EXCEPTIONAL CIRCUMSTANCES 

Charter takes exception to the judge’s conclusion that Charter lacked standing to file the 

bid protest because it did not submit a bid and that the circumstances are not so exceptional to 

disregard the general rule that non-bidders do not have standing.   

The case law is well-established that “[a]bsent extraordinary circumstances . . . a non-

bidder does not have standing to challenge the successful bid.”  Westinghouse Electric Corp. v. 

Jacksonville Transportation Authority, 491 So. 2d 1238 (Fla. 1st DCA 1986); see also Brasfield 

& Gorrie Gen. Contractor, Inc. v. Ajax Constr. Co., Inc. of Tallahassee, 627 So. 2d 1200 (Fla. 1st 

DCA 1993) (Ajax alone never entered a bid; Ajax would not have standing to protest the award of 

the bid to Brasfield); Ft. Howard Co. v. Department of Management Services, 624 So.2d 783 (Fla. 

1st DCA 1993) (“a non-bidder, who is not and cannot potentially be a party to the contract with 

the public body, is not entitled to the relief of either an award of the contract, or a re-bid”).  These 

cases have not defined what might constitute “extraordinary circumstances” to permit a non-bidder 

to protest a bid award, but only concluded that extraordinary circumstances did not exist in those 

cases.  Charter has not cited to any case, other than Westinghouse, in support of its argument that 

exceptional or extraordinary circumstances exist here. 

In Westinghouse, the JTA sought invitations for priced proposals from three companies 

that had prequalified for a project to construct a people mover system.   Prior to the deadline, 

Westinghouse submitted a list of questions, comments, exceptions and clarifications, which 

included a comment that the “spiral transition requirements” in the bid documents would not be 

an acceptable design.  JTA clarified its spiral transition requirement in an addendum.  

Nevertheless, Westinghouse failed to submit a priced proposal and the contract was awarded to 

the only company that submitted a priced proposal. Westinghouse filed a bid protest claiming it 

was excluded from participating in the bidding process due to the spiral transition requirements.  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986138416&pubNum=735&originatingDoc=If7acd5f30e4211d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986138416&pubNum=735&originatingDoc=If7acd5f30e4211d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993181391&pubNum=0000735&originatingDoc=Ied441f920e4411d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993181391&pubNum=0000735&originatingDoc=Ied441f920e4411d9821e9512eb7d7b26&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)


The court affirmed JTA’s determination that Westinghouse lacked standing to file the bid protest 

because it did not submit a bid.  Id. at 1240.  “A party has standing to protest the lowest bid if that 

party has a substantial interest to be determined by the agency.”  Id. The court determined that 

“[n]o exceptional circumstances exist in the present case to allow Westinghouse, a non-bidder, to 

have standing to challenge the successful bidder.”  Id. at 1241.  The court added that “this case is 

a perfect example of the importance of limiting standing in the bidding process.”  Id.  After learning 

the terms of the winning bidder’s proposal, “Westinghouse attempts to challenge the process to 

force the JTA to start again.  This ‘sandbagging,’ if permitted, would erode the integrity of the 

public bidding process.”  Id.   JTA properly did not allow Westinghouse to complain after it 

voluntarily determined not to submit any bonded priced proposal.  Id.  The court also examined 

Westinghouse’s arguments that it was excluded from bidding because of the technical 

requirements in the bid documents and questioned the good faith of this argument when 

Westinghouse did not raise the exclusionary practices argument until after the bids were opened.  

Id.  Although Westinghouse did complain before the bid submission deadline that the spiral 

transition requirement was inappropriate, the court noted the parties had a meeting regarding this 

requirement and JRA clarified this requirement.  “Westinghouse at no time complained that the 

requirements were exclusionary and made no effort to delay the opening of bids.”  Id.   

The Westinghouse case strongly supports the School Board’s position and was relied upon 

by the judge when she found, “Petitioner contends that while it did not bid on the project, 

extraordinary circumstances prevented it from doing so.  However, the only ‘extraordinary 

circumstances’ cited are the terms of the RFP, which could have been addressed by a challenge to 

the specifications.  Those are not the type of circumstances contemplated by Westinghouse Electric 

Corporation v. Jacksonville Transportation Authority, 491 So. 2d 1238, 1241 (Fla. 1st DCA 

1986).”  (Rec. Order, p. 3).   

  



The ALJ was correct in finding there are no extraordinary circumstances here to allow a 

non-bidder to protest the bid award.  There were five other bidders who all managed to submit bids 

without raising any issue with the terms and specifications concerning the E-rate funding process.  

Petitioner did not raise any pre-bid issues or concerns regarding the E-rate funding.  In fact, 

Petitioner had representatives who participated in pre-bid meetings and submitted questions, but 

never raised any concerns or issues relating to E-rate funding.   

Further, the RFP is clear that the potential contract is contingent on funding from the E-

rate program: “All work pursuant to the RFP shall be contingent upon funding from the 

Schools and Libraries Universal Services Administration (E-rate).  In the event of lack of 

funding, School Board may or may not accept all or part of the RFP at the discretion of 

School Board.”  (RFP, section 1.0 – bold in original text).  Thus, although the School Board does 

not share Charter’s concerns that the RFP is written in such a way that will prevent the receipt of 

these federal funds, if the funds are not received for whatever reason, the RFP addresses this and 

bidders acknowledge the risk that the contract may not go forward if funding is not received.  This 

situation is no different from contracts that are contingent on grant funding.  

The School Board should reject Charter’s Exception 1 as being unsupported by the facts 

and unsupported by the clear case law addressing this issue. 

II. EXCEPTION 2 – UNTIMELY CHALLENGE TO SPECIFICATIONS 

Charter takes exception to the ALJ’s conclusion that Charter waived its right to protest 

because it was actually protesting bid specifications.  Section 120.57(3)(b), Florida Statutes, 

states:  

“With respect to a protest of the terms, conditions, and specifications 

contained in a solicitation . . . the notice of protest shall be filed in 

writing within 72 hours after the posting of the solicitation . . . 

Failure to file a notice of protest or failure to file a formal written 

protest shall constitute a waiver of proceedings under this chapter.”   

  



Charter is clearly challenging the “terms, conditions, and specifications” contained in the 

RFP and was obligated to submit its challenge within 72 hours of posting the solicitation, which it 

failed to do. 

Charter’s bid protest acknowledges it is indeed challenging the terms, conditions, and 

specifications contained in the RFP when Charter seeks the relief of rejection of all bids “and rebid 

with revised terms and conditions consistent with applicable law. (Bid Protest, p. 7).  See also, p. 

6: “no bidder . . . could possibly abide by these terms; and, “those who endeavor to meet the 

conditions on the face of the RFP or otherwise enter into an agreement with the School Board as 

contemplated,” risk exposure to fraud.  Further, Charter is challenging the “General Terms and 

Conditions” of the RFP, the Scope of Goods and/or Services, and Special Terms & Conditions – 

E-Rate Funding, of the RFP.  Therefore, the ALJ properly found that Charter was challenging the 

terms, conditions, and specifications contained in the RFP, but failed to file a protest within 72 

hours of the posting of the RFP. 

In Capeletti Bros. Inc. v. Dept. of Transp., 499 So. 2d 855 (1st DCA 1986).  Capeletti’s 

lowest bid for a road construction project was rejected by FDOT because Capeletti did not respond 

to the WBE goal contained in the bid solicitation.  Capeletti argued that FDOT’s WBE goal was 

unlawful.  The court determined it did not need to address the validity of the WBE goal because 

the “proper procedure for contesting the WBE goal for this specific project was by filing a bid 

solicitation protest within seventy-two hours of receipt of the project plans and specifications.”  Id. 

at 857.   Importantly, the court noted that “Capeletti had the plans and specifications at least two 

weeks prior to the bid-letting and failed to make any objection to the contract goals.”  Id.  “The 

purpose of the bid solicitation protest provision is to allow an agency, in order to save expense to 

the bidders and to assure fair competition among them, to correct or clarify plans and specifications 

prior to accepting bids. A failure to file a timely protest constitutes a waiver of chapter 120 

proceedings.”  Id.  The court upheld FDOT’s rejection of Capeletti’s bid.  Id. at 858. 



Similarly, in the present case, Charter challenges the legal validity of the estimated service 

start date as being noncompliant with Federal rules and guidelines.  Charter had the terms, 

conditions and specifications of this project well ahead of the bid deadline, yet failed to make any 

objection to the estimated service start date or the possibility that the start date violated Federal 

rules and guidelines.  The ALJ properly found that Charter waived its ability to protest the bid 

award. 

  In an effort to avoid the fact that it failed to timely challenge the terms, conditions and 

specifications of the RFP, Charter raised for the first time in its Response to the Order to Show 

Cause and again in Exception 2 that there was a “hidden specification” when Charter learned on 

January 31, 2020 and again at the resolution meeting on February 17, 2020, that the District would 

use the Form 500 if needed to adjust funding.  However, this argument was not raised in its formal 

bid protest.  This hidden specification argument was correctly rejected by the ALJ, who found that 

even though Charter knew of the District’s potential use of the Form 500, “use of the form is not 

identified as a basis for its challenge, or identified as a specification, hidden or otherwise.” (Rec. 

Order, p. 4).  Charter fails to adequately challenge the ALJ’s finding, other than to conclude that 

the finding was "the epitome of form over substance.”  (Charter’s Exceptions, p. 10).  Yet, 

Charter’s formal bid protest is what frames the issues in the case.  Charter goes into great detail in 

its bid protest as to the reasons it believes the RFP was flawed, yet failed to make the argument 

that it was unable to challenge the “hidden specification” that the Form 500 might be used to adjust 

funding. 

Further, Charter argues that it did raise the Form 500 argument in Section III.(B)(i) of its 

formal bid protest when it mentions on page 5 that, in Charter’s opinion, the District cannot cure 

the problems with its RFP by seeking an extension of the service start date by filing FCC Form 

500.   Charter’s reference to its opinion that a Form 500 cannot cure the problems with the RFP 

funding schedule just proves that Charter recognized a Form 500 might be implemented and 



further solidifies the conclusion that Charter failed to timely challenge terms, conditions and 

specifications within 72 hours.  Charter’s bid protest acknowledges that it learned of the District’s 

possible intent to use the Form 500 on January 31, 2020.  If so, Charter failed to timely challenge 

this “hidden specification,” or any specification.    

Charter’s Exception 2 also fails to adequately address the ALJ’s determination that the 

“possible use of a Form 500 to seek an extension of time for the service start date is not a hidden 

specification, but rather, a reasonable response to a challenge to the specifications actually 

included in the RFP.  Petitioner cannot avoid the time deadlines in section 120.57(3) by re-

characterizing the actions of the School Board.” (Rec. Order, p. 4).  Charter’s Exception 2 merely 

argues that the ALJ’s conclusion was flawed.  No matter how Charter frames the argument, it 

failed to timely challenge any specifications within 72 hours.  School Board should reject 

Exception 2 for these reasons. 

 WHEREFORE, Respondent, Brevard County School Board, respectfully requests the 

School Board reject Charter’s Exceptions 1 and 2 and formally adopt the Recommended Order of 

Dismissal of the bid protest. 
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