
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

CHARTER COMMUNICATIONS OPERATION, 
LLC,

Petitioner,

vs.

BREVARD COUNTY SCHOOL BOARD,

Respondent.
                                                                    /

Case No. 20-0872BID

RECOMMENDED ORDER OF DISMISSAL

This case was filed as a challenge to the “RFP and Notice of Intended Decision,” 
with respect to Solicitation Number 20-328-P-WH, which Petitioner claims is 
“erroneous, contrary to competition, arbitrary and/or capricious such that they must 
be revisited and corrected.” After review of the bid protest, an Order to Show Cause 
was issued on February 28, 2020, directing the parties to address whether 
Petitioner, as an entity who did not submit a proposal to the RFP, had standing to 
challenge the award; and whether it had waived its rights to challenge the 
specifications in the RFP. After review of the responses to the Order to Show Cause, 
it is determined that Petitioner does not have standing to protest and has waived its 
rights to challenge the specifications in the RFP.

The issues addressed in this Recommended Order of Dismissal are whether 
Petitioner has standing to challenge the award in this proceeding, and whether 
Petitioner has waived its challenges to the specifications in the RFP.

According to the Formal Written Protest, and confirmed by the Brevard County 
School Board’s (Respondent, or the School Board) Response, on November 13, 2019, 
the School Board published a Request for Proposal (RFP), Solicitation Number 20-
328-P-WH, which solicited bids for leased lit fiber and leased dark fiber services for 
the delivery of wide area network services to all school board sites. The School 
Board posted a notice of intended decision on January 23, 2020, awarding the RFP 
to Zayo, Inc. On January 28, 2020, Petitioner, Charter Communications Operating, 
LLC (Petitioner or Charter) filed its Notice of Protest of the Intended Decision, and 
on February 7, 2020, filed its Written Formal Protest. The parties met, consistent 
with the requirements of section 120.57(3)(d)1., Florida Statutes (2019), on 
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February 17, 2020, but were unable to resolve the protest, so the case was referred 
to the Division of Administrative Hearings on February 18, 2020.

The case is scheduled for hearing on March 18, 2020. On February 20, 2020, 
Southern Light, LLC (Southern Light), filed a Motion for Leave to Intervene as 
Substantially Affected Party. However, the motion did not indicate whether the 
parties objected to the intervention. As will be discussed below, the issues raised by 
the proposed intervenor are significantly different from those raised by Petitioner.

Petitioner asserts that “Charter (as well as presumably other qualified, 
responsible would-be vendors) has been prevented from participating in and 
effectively excluded from this process.” In other words, Charter did not bid on the 
project. It contends that the RFP and its corresponding Notice of Intended Award 
violate federal law and School Board policies in the following ways:

1) The RFP and Service required by the RFP directly conflict with the FCC’s 
rules and ASAC guidance regarding the E-rate Program for federal funding and 
support eligibility costs associated with fiber construction, because the construction 
costs extend beyond the funding year (Protest at 5);

2) Section 3.02 of the RFP violates not only FCC and USAC regulations, but also 
School Board Policy 6320(B)(6), making it internally inconsistent if not repugnant 
(Protest at 5), issues which allegedly cannot be cured by requesting an extension by 
filing an FCC Form 500; and 

3) No bidder could comply with Section 43 of the General Terms of the RFP 
because the RFP makes clear that construction would be required in 2020 but 
service would not be initiated until April 2022. Therefore, any and all bids received 
would be inconstant with E-rate requirements and the RFP, and therefore 
unresponsive. Further, any bidder attempting to meet the conditions on the face of 
the RFP or otherwise enter into an agreement with the School Board would risk 
exposure under Chapter 47 on Fraud and False Statements in 18 U.S.C. § 1001 
(Protest at 6).  

The remedy Charter seeks is the rejection of all bids and the rebidding of the 
services requested under the RFP “in a revised RFP,” with terms and conditions 
consistent with applicable law because, in Charter’s view, the RFP is fundamentally 
flawed. 

The issues that the proposed intervenor seeks to address are completely 
different from those alleged by Petitioner. Southern Light contends that it is a 
responsible bidder and submitted a response that was wholly responsive to the 
RFP’s requirements, and that any determination that a bidder other than Southern 
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Light is entitled to an award affects its substantial interests. In fact, Southern 
Light contends that it was the only responsive and responsible bidder.

Southern Light does not indicate why it did not challenge the Notice of Award 
directly.  

On February 28, 2020, an Order to Show Cause directed the parties to file 
responses no later than March 5, 2020, indicating whether Petitioner has standing 
to file a challenge to the Notice of Award, and whether any challenge to the 
specifications in the RFP are waived by not timely challenging the specifications. 
Both parties have responded to the Order to Show Cause.1 After review of both 
responses, and accepting the facts as alleged by Petitioner, it is concluded that 
Petitioner does not have standing to bring this challenge.

Petitioner contends that while it did not bid on the project, extraordinary 
circumstances prevented it from doing so. However, the only “extraordinary 
circumstances” cited are the terms of the RFP, which could have been addressed by 
a challenge to its specifications. Those are not the type of circumstances 
contemplated by Westinghouse Electric Corporation v. Jacksonville Transportation 
Authority, 491 So. 2d 1238, 1241(Fla. 1st DCA 1986).

Petitioner argues that this challenge is not barred because it did not file a 
specifications challenge upon the posting of the RFP, because it did not know that 
the School Board contemplated filing a Form 500 to seek an extension of time for 
completion of the project. Petitioner states:

[I]t was not until January 31, 2020, in an email from its 
counsel sent a couple of days after Charter filed its Notice 
of Protest, that the School Board revealed its plan to rely 
upon the filing of an FCC Form 500 in an attempt to 
retroactively validate the violations of the FCC and USAC 
deadlines. … To the extent that there was any 
uncertainty in this regard, the School Board reiterated at 
the Resolution Meeting on February 17, 2020 that their 
previously undisclosed intent had always been to seek an 
extension of the service start date in the FRP by filing a 
FCC Form 500 … Thus, a hidden specification in the RFP, 
revealed only after the opening of the bids, was that the 
School Board intended to modify the service start date in 
the RFP of 2022 in an attempt to comply with the FCC 

1 Petitioner’s response was filed with the Division on March 6, 2020, at 8:00 a.m., as it experienced 
technical difficulty in the filing process. Its Motion to Accept Response to February 28, 2020 Order to 
Show Cause Filing as Timely is granted, as no prejudice has occurred by the one-day delay.
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rules and the USAC Guidelines when on its face it did 
not.

While Petitioner refers to the use of the Form 500 as a “hidden specification” so 
as to avoid the deadline for a specification challenge in section 120.57(3)(b), it did 
not describe use of the Form 500 as a hidden specification in its Formal Written 
Protest. While Petitioner indicates that it had the email from opposing counsel prior 
to filing the Formal Written Protest on February 7, 2020, use of the form is not 
identified as a basis for its challenge, or identified as a specification, hidden or 
otherwise. Moreover, the possible use of a Form 500 to seek an extension of time for 
the service start date is not a hidden specification, but rather, a reasonable 
response to a challenge to the specifications actually included in the RFP. Petitioner 
cannot avoid the time deadlines in section 120.57(3) by re-characterizing the actions 
of the School Board.

Given the conclusion that Petitioner does not have standing to bring this 
challenge, and that any challenge to the specifications in the RFP have been 
waived, the issue remains regarding Southern Light’s status. As noted above, 
Southern Light seeks to intervene in this proceeding, but raises wholly different 
issues from those raised in the Formal Written Protest. However, an intervenor’s 
rights are subordinate to the rights of the parties, and its status exists “only so long 
as the litigation continues between the parties.” Louis Del Favero Orchids v. Fla. 
Dep’t of Health, 2020 Fla. App. LEXIS 1531, *5 (Fla. 1st DCA Feb. 10, 2020); Envtl. 
Confederation of S.W. Fla., Inc. v. IMC Phosphates, Inc., 857 So. 2d 207 (Fla. 1st 
DCA 2003). Given Petitioner’s lack of standing to bring this challenge, any right to 
intervene accorded to Southern Light cannot survive the dismissal of the underlying 
action. Accordingly, it is 

ORDERED:

1. Southern Light’s Motion to Intervene is denied.

2. The hearing scheduled for March 18, 2020, is canceled.

3. Jurisdiction is relinquished to the School Board, with the recommendation 
that Petitioner’s Formal Written Protest be dismissed for lack of standing, and 
failure to timely file its challenge to specifications.

4. The file of the Division of Administrative Hearings is closed.
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DONE AND ORDERED this 12th day of March, 2020, in Tallahassee, Leon County, 
Florida.

S   
LISA SHEARER NELSON
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 12th day of March, 2020.

COPIES FURNISHED:

Paul Gibbs, Esquire
School Board of Brevard County, Florida
2700 Judge Fran Jamieson Way
Viera, Florida  32940
(eServed)

Debra S. Babb-Nutcher, Esquire
Garganese Weiss D'Agresta & Salzman, P.A.
Suite 2000
111 North Orange Avenue
Orlando, Florida  32801
(eServed)

Kenneth M. Curtin, Esquire
Adams and Reese, LLP
Suite 400
101 East Kennedy Boulevard
Tampa, Florida  33602
(eServed)
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Eric J. Partlow, Esquire
Adams and Reese, LLP
Suite 400
101 East Kennedy Boulevard
Tampa, Florida  33602
(eServed)

Seann M. Frazier, Esquire
Parker, Hudson, Rainer & Dobbs, LLP
Suite 750
215 South Monroe Street
Tallahassee, Florida  32301
(eServed)


