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On behalf of Charter Communications Operating, LLC ("Charter"), please find attached 
Charter's Formal Written Bid Protest in relation to Solicitation Number and Title 20-328-P-WH -
Fiber Wide Area Network ("RFP") and the Notice of Intended Decision by The School Board of 
Brevard County, Florida ("School Board") awarding the RFP to Zayo, Inc. ("Zaya"). Also 
enclosed is a bank check for $5,000.00 representing the bid bond amount provided for in the RFP. 
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I. BACKGROUND AND SUMMARY OF PROTEST 

On November 13, 2019, the School Board of Brevard County, Florida ("School Board"), 
the governing body of the School District of Brevard County ("District"), Florida, published 
Request for Proposal, Solicitation Number 20-328-P-WH entitled Fiber Wide Area Network (the 
"RFP"). The RFP solicited bids for leased lit fiber and leased dark fiber services for delivery of 
wide area network ("WAN") services to all School Board sites. On January 23, 2020, the School 
Board issued a Notice of Intended Decision wherein the School Board stated that it intended to 
award the RFP to Zayo, Inc. On January 28, 2020, Charter Communications Operating, LLC 
("Charter") filed its Notice of Protest of the Intended Decision ("Bid Protest''). This is Charter's 
Written Formal Protest in further support of its Bid Protest. 

In short, Charter is protesting because the School Board appears to be employing an RFP 
and soliciting services that would be noncompliant and indeed in violation of the regulations and 
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guidelines presctibed by the Federal Communication Commission's and the Universal Service 
Administrative Company for these services, as well as the School Board's own procurement 
policies and procedures. Compliance with the RFP and providing the solicited services could 
result in fines, forfeiture, disgorgement and other penalties. Consequently, Charter (as well as 
presumably other qualified, responsible would-be bidders) has been prevented from participating 
in and effectively excluded from this process, thus undermining one of the fundamental policies 
and objectives underlying competitive procurement, i.e., securing the best value for the public at 
the lowest possible expense. The RFP and the Notice of Intended Decision are therefore 
erroneous, contrary to competition, arbitrary, and/or capricious such that they must be revisited 
and corrected. 

II. PROCEDURAL ISSUES 

A. Agency Affected 

The name and address of the agency affected is The School Board of Brevard County, 
Florida which is the governing body of the School District of Brevard County, Florida with the 
following address: Kristine Rodriquez, Director of Procurement and Distribution Services, The 
School Board of Brevard County, Florida, Purchasing and Warehouse Services Department, 
2700 Judge Fran Jamieson Way, Viera, Florida 32940. The Solicitation that is the subject matter 
of the Bid Protest is Request for Proposal, Solicitation Number 20-328-P-WH, Title - Fiber 
Wide Area Network and the Notice of Intended Decision dated January 23, 2020. 

B. Representatives of Charter 

The following names and addresses should be used for service purposes on Charter: 

John Moore 
Charter Communications Operating, LLC 
Director Strategic Sales, Government and Education 
6501 Weston Parkway 
Cary, NC 27513 
John.Moore 1 @charter.com 
Phone:919-573-7308 

With a copy to counsel for Charter at: 
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Eric J. Partlow, Esq. 
Kenneth M. Curtin, Esq. 
Adams and Reese, LLP 
1 01 East Kennedy Blvd., Suite 4000 
Tampa, Florida 33602 
Eric.partlow@arlaw.com 
Kenneth.curtin@arlaw.com 
Phone: 813-402-2880 
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C. Receipt of Notice of Intended Decision 

Charter was first made aware of the Notice of Intended Decision via posting on January 
23, 2020. Charter timely submitted its Notice of Intent to Protest on January 29, 2020 and now 
timely submits this Formal Protest. 

III. ANALYSIS OF BID PROTEST 

A. Relevant Statutes, Rules, and Policies 

The standard for overturning an agency decision is whether the agency's proposed action 
is contrary to the agency's goye1ning statutes, rules, policies, or the solicitation specifications, 
and whether the action being protested is erroneous, contrary to competition, or was decided in 
an arbitrary or capricious manner. Section 120.57(3), F/a.Stat. An arbitrary decision is one not 
supported by fact or logic, while a decision is capricious if it is taken without thought or reason. 
The inquiry to determine whether an agency has acted arbitrarily or capriciously is whether the 
agency has: 1) considered all relevant factors; 2) given actual, good faith consideration to those 
factors; and, 3) used reason rather than whim to progress from consideration of those factors to 
its fmal decision. Adam Smith Enterprises, Inc. v. State Dep't of Envir. Reg., 553 So.2d 1260, 
1273 (Fla. 1st DCA 1989). An act is contrary to competition when it offends or subverts the 
fundamental policies underlying competitive procurement. Enpower, Inc. et al. v. Tampa Bay 
Water et al., DOAH Case No. 99-3398BID (Oct. 25, 1999) (Recommended Order). As to 
whether a decision is contrary to competition, part of the fundamental policy of competitive 
procurement is securing the best value for the public at the lowest possible expense. Wester v. 
Belote et al., 138 So. 721, 723-24 (Fla. 1931). 

This policy objective of securing the best value for the public has been expressly adopted 
by the School Board as is reflected its own Procurement and Contracting Policies, including in 
particular Policy 6320 which emphasizes that a primary goal is to: 

protect the integrity of the procurement and contract award process, to inspire 
public confidence in the processes used to acquire commodities and contractual 
services, and to promote fair, open, and non-discriminatory competition in a 
manner that protects the Board's assets and ensures that the District receives the 
maximum value and quality when expending public dollars for a public purpose." 

See School Board Policy 6320 - Purchasing. 1 In faithfully complying with this policy the 
School Board likewise serves and protects the interest of the public. See Miami-Dade 

1 Pursuant the School Board's Executive Summary (Form D) regarding the recent revisions to 
Policy 6320, "[t]he purpose of the proposed revisions to the policy is to ensure compliance with 
all applicable federal and state laws, Florida State Board of Education Rules, Board policies, 
administrative rules, procedures, and guidelines. In addition, the proposed revisions promote 
transparency and accountability." In other words, Policy 6320 as revised reiterates and expressly 
adopts preexisting federal, state, and local laws, rules, and procedures. If there exists any 
differences between the RFP and the revised Policy 6320 that does not deal directly with a 
preexisting federal, state, or local law, rule, or procedure, such as the amount of the bid protest 
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County School Board v. J. Ruiz School Bus Service, Inc., 874 So.2d 59, 62 (Fla. 3d DCA 
2004) (holding that "competitive bidding statutes were enacted for the benefit of 
taxpayers"). 

Charter contends that the School Board's RFP and its corresponding Notice of Intended 
Decision ostensibly contemplate the provision of federally-subsidized services in a manner that 
is inconsistent with the Federal regulations and guidelines that govern such services, namely 
those promulgated by the Federal Communication Commission's ("FCC") and the Universal 
Service Administrative Company ("USAC") for the E-rate Program, while the terms of the RFP 
claim that the services are being sought "in compliance with the requirements of' USAC and the 
E-rate program." See RFP § 1.0. Accordingly, any continuation of the RFP and the Notice of 
Intended Decision would constitute an arbitrary and capricious decision contrary to competition 
and contrary to governing statues, rules, policies, and the terms of the RFP itself. There are no 
material fact issues in this regard since the impropriety is evident on the face of the RFP. 
However, regardless of whether factual issues exist, the determination of whether the protested 
decisions were contrary to a governing statute, rule, policy, or specifications, Charter would be 
entitled to a de novo proceeding by an Administrative Law Judge. Section 120.57(3)(f), Fla. Stat. 

B. The RFP and Notice of Intended Decision are Contrary to Applicable Law 

The RFP along with the Notice of Intended Decision that has followed contradict federal 
laws, statutes, rules, and regulations, the terms and conditions of the RFP, the rules and policies 
of the School Board as well as Florida state law. 

i. Analysis 

As stated, the purpose of the RFP is to solicit competitive proposals to "furnish Data 
Transport services for the Wide Area Network (WAN) for the use of The School Board of 
Brevard County, Florida, more commonly known as Brevard Public Schools" (the "Service"). 
See RFP § 1.0. The RFP purports to confirm that the RFP is intended to secure pricing for the 
Service "in compliance with the requirements of the Universal Service Administrative Company 
(USA C) and the School and Library E-rate program." Jd As part of the RFP process, the 
School Board submitted a FCC Form 470 (#200005675) certifying that it has "reviewed all 
applicable FCC, state, and local procurement/competitive bidding requirements and that I have 
complied with them" ("Form 470"). The RFP expressly requires that "[a]ll work shall be 
contingent upon funding from [USAC] (E-rate)," that "[a]ll RFP responses must comply with all 
sections of this RFP and the products and services to be considered," and that [a]ll RFP 
respondents must be E-rate eligible and file and FCC Form 499A to provide the services 
requested." ld 

bond, the specific terms and conditions of the RFP would be controlling rather than any general 
cite in the RFP to the Board's policies. See Terranova Corp. v. 1550 Biscayne Assoc., Corp., 847 
So.2d 529, 533 (Fla. 3d DCA 2003) (holding that in construing agreements, the more specific 
provision must supersede and govern the more general provision). 
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However, the RFP and Service contemplated - indeed required - by the RFP directly 
conflict with the FCC's rules and USAC guidance regarding the E-rate Program concerning 
federal funding and support eligibility for costs associated with fiber construction. The FCC 
allows USAC to authorize E-rate funding for special construction related to leased lit fiber or 
leased dark fiber only if the fiber is lit by the end of the funding year.2 The 2020 funding year 
begins on July 1, 2020 and ends June 30, 2021. Therefore, construction costs incurred during 
funding year 2020 would be eligible for E-rate support only if the E-rate eligible services 
commence before June 30, 2021. 

The RFP further states that the "new service is planned to begin during April of 2022, 
which represents the expiration of the current leased WAN service." See RFP § 2.0. Thus, the 
School Board makes clear that it does not intend the Service to commence during the 2020 
funding year. Any funding request filed in connection with the instant Form 470 for the 2020 
funding year seeking support for construction costs would be in violation of the FCC's rules, 
because the School Board has explicitly acknowledged that services will not commence until 
April of 2022.3 

Likewise, Section 3.02 of the RFP provides that the "School Board will follow its 
purchasing policies and requirements and procedures of the FCC's E-Rate program as 
administrated by the Universal Service Administrative Company to be eligible for all available 
funding." School Board Policy 6320(B)(6) also states that "procurement of all supplies, 
materials, equipment, and services paid for from Federal Funds shall be made in accordance with 
all applicable Federal, State, and local laws and/or regulations, the terms and conditions of the 
Federal grant, Board policies, and administrative procedures." Accordingly, not only does the 
RFP violate FCC and USAC regulations, it also constitutes a per se violation of the School 
Board's policies and is internally inconsistent if not repugnant. 

The impropriety of the RFP cannot be cured by seeking an extension of the service start 
date. For example, if the School Board in drafting the RFP intended to eventually seek an 
extension of the service start date by requesting an extension from USAC by filing FCC Form 
500, such a request can only be made after USAC approves a Form 471 funding request for the 
funding year at issue. Applicants, such as the School Board, in filing a Form 471 must include 
information on the recipients of services and service provider(s ); provide detailed descriptions of 

2 See Modernizing the E-rate Program for Schools and Libraries, Second Report and Order, 29 
FCC Red 15538 ~ 37 (2014) ("applicants cannot receive E-rate funding for recurring costs 
associated with dark fiber until it is lit, and applicants may only receive funding for special 
construction charges for dark fiber if it is lit within the same funding year."). 
3 The FCC Form 470 for a particular funding year can only be posted when USAC opens the 
window for that funding year. Although the Form 470 filing window for the 2020 funding year 
is currently open, the window for services commencing during the 2021 funding year would not 
open until 12 months before the start of that funding year (July 2020). USAC announced the 
FY2020 FCC Form 470 filing window at the end of June 2019. See Schools and Libraries 
Program News Brief, June 28, 2019, at p. 1, available at https://www.usac.org/wp
content/uploads/e-rate/documents/SL News· Brief/6 28 2019-News-Brief-Schools-Libraries
USAC.pdf. 
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services including costs and dates of service or equipment; and, certify compliance with program 
rules. Thus, if the School Board files a Form 47I for the 2020 funding year that does not include 
a service start date within that funding year (as the School Board must since it has made clear in 
the RFP that services will not commence until the end of the 202I funding year), funding for 
fiber construction during the 2020 funding year would not be approved. Fm1her, although the 
FCC contemplated that extensions of up to one year to light fiber would be entertained, the FCC 
only authorized USAC to grant such extensions for documented constluction delays that were 
unavoidable due to weather or other unexpected conditions. See Modernizing the E-rate 
Program for Schools and Libraries, Second Report and Order, 29 FCC Red at ~ 37 n.67 
(recognizing that weather conditions can cause "unavoidable delays" in construction and 
allowing up to a one-year extension to light fiber based on documented evidence that 
"construction was unavoidably delayed"), citing Rural Health Care Support Mechanism, Report 
and Order, 27 FCC Red I6678 ~ I29 (20I2). 

Finally, Section 43 of the General Tetms of the RFP require that any respondent to the 
RFP (which would include the winning bidder, Zayo, and the only other bidder Wanrack) "shall 
be responsible to know and apply all applicable federal and state laws, all local laws, ordinances, 
rules, regulations" and "shall always observe and comply with all such laws, ordinances, rules, 
regulations, orders, and decrees." Section 43 goes on to require that any respondent to the RFP 
"protect and indemnify the School Board and all of its officers, agents, servants, or employees 
against any claim or liability arising from or based on the violation of any such law, ordinance, 
rule, regulation, order, or decree caused or committed by respondent ... " Given the fact that the 
RFP fails to comply with federal rules and regulations (and indeed its own conditions), no bidder 
whether it is Zayo, Wanrack, or any potential bidder such as Charter could possibly abide by 
these terms, because the RFP makes clear that construction would be required in 2020 but 
service will not be initiated until April 2022. Therefore, any and all bids received by the School 
Board would be inconsistent with E-rate requirements and the RFP, and unresponsive. Further, 
any federal funding that the School Board indicated in the RFP it would seek not only could be 
later rescinded by USAC, but also could result in a fine or forfeiture under the Communications 
Act of I934, 47 U.S.C. §§502, 503(b). Arguably, those who endeavor to meet the conditions on 
the face of the RFP or otherwise enter into an agreement with the School Board as contemplated, 
along with potentially the School Board itself, risk exposure under Chapter 4 7 on Fraud and 
False Statements located at I8 U.S. C. §I 00 I. 

It has long been established that Florida's competitive bid statutes "were enacted for the 
benefit and protection of the public in that they are intended to ensure that the public receives the 
lowest and best price for good and services ... "Miami-Dade Cty. Sch. Bd V. J. Ruiz Sch. Bus 
Serv., Inc., 874 So.2d 59, 6I (Fla. 3d DCA 2004); see also J. Ruiz School Bus Service, 874 So.2d 
at 62 (holding that "competitive bidding statutes were enacted for the benefit of taxpayers"). 
Moreover, competitive bidding statutes are remedial in nature and should receive a construction 
always which will fully effectuate and advance their true and intent and purpose. Wester v. 
Belote, 138 So. 721, 724 (Fla. 1931). In fact, contracts made in violation of competitive bidding 
statutes are absolutely void and no rights can be acquired thereunder by the contracting party. /d. 
In the instant case, Charter, as well as presumably others, were prevented from participating in 
the RFP by the improper nature of the RFP so as to avoid a knowing violation of federal law 
along with a corresponding knowing violation of the polices of the School Board and the very 
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terms and conditions of the RFP. Consequently, the School Board, and the public it serves, did 
not have the benefit of all possible potential bidders, a result that clearly undermines one of the 
fundamental policies underlying competitive procurement, i.e., secw·ing the best value for the 
public at the lowest possible expense. 

ii. Remedy 

The appropriate remedy is simple - the rejection of all bids and the rebidding of the 
services requested under the RFP in a revised RFP that is consistent with federal, state, and local 
law, rules, and regulations. This is necessary due to the fact that the RFP is fundamentally flawed 
in that the RFP is improper under federal, state, and local laws and in direct contradiction to its 
own terms and conditions. Further, the rejection of all bids and rebidding of the services under a 
proper, legally abiding RFP would be consistent with the underlying policies of competitive 
bidding. Pursuant to Florida Administrative Code Rule 6A-1.102(12)(C), the School Board has 
"the authority to reject any or all proposals submitted in response to any competitive solicitation 
... " Rule 6A-l.l 02(12)(C), Fla.Admin. Code, Further, the RFP in Section 53 also provides that 
the School Board "reserves the right to cancel this RFP, to reject any and all proposals, to waive 
any and all informalities and/or irregularities, or to re-advertise with either the identical or 
revised specifications ... " 

Moreover, not only does the School Board have the authority to reject all bids, the School 
Board has the duty to reject all bids. For example, in Caber Systems, Inc. v. Dept. of Gen. Servs., 
530 So.2d 325, 339 (Fla. 1st DCA 1988), the Court held that an invitation to bid was "fatally 
flawed and obviously must be rebid" and, as a result, held that the governmental entity's 
rejection of all bids for "this inherent ambiguity was founded on a rational basis and cannot be 
characterized as arbitrary and capricious" and affirmed the rejection of all bids. Further, in 
Aurora Pump Div. of Gen. Signal Corp. v. Goulds Pumps, Inc., 424 So.2d 70, 75 (Fla. 1st DCA 
1982), the Court upheld an injunction against the governmental agency awarding a contract to a 
winning bidder wherein the bid documents were merely ambiguous reasoning that by its ruling 
"those who we hope to encourage are the public agencies and authorities to responsibly prepare 
and disseminate clear and precise bidding instructions so the public may be protected against 
collusive contracts; to secure fair competition upon equal terms to all bidders ... " This holding 
makes it clear that the court considered issuing ambiguous specifications much more contrary to 
competition than rejecting all bids. In the instant case, the RFP goes beyond mere ambiguity, but 
rather is in outright violation of the law. See All Am. Companies v. Dept. of Environmental 
Protection, DOAH Case No. 02-2776BID (Sept. 24, 2002) (Recommended Order). 

In the end, the only rationale and reasonable conclusion would be for the School Board to 
exercise its right to reject all bids and rebid the RFP with revised terms and conditions consistent 
with applicable law. Any other decision would be arbitrary, capricious, and violative to 
competition. See Caber Systems, 53 So.2d at 335 (wherein the Court was persuaded that not only 
was the governmental agency's decision "to reject all bids neither arbitrary nor capricious, it may 
have been arbitrary and capricious for DOS not to have rejected all bids") 

:59262841_3 7 



IV. CONCLUSION 

In conclusion, Charter understands and appreciates that the School Board may have been well
intended in the RFP and may have just misunderstood and misinterpreted the intricacies of the 
FCC and USAC regulations as such pertain to E-rate funding for special construction. However, 
such unknowing missteps, no matter how well-intended, do not and cannot correct the improper 
nature of the RFP. As a result, the only remedy would be to reject all bids and rebid the services 
requested under the RFP. See All Am. Companies v. Dept. of Environmental Protection, DOAH 
Case No. 02-2776BID (Sept. 24, 2002) (Recommended Order) (holding although the Department 
was "well-intended" in submitting an ambiguous solicitation, the Department acted reasonably and 
not arbitrary and capacious in rejecting all bids when placed on notice of the ambiguity in the 
solicitation). As a result, Charter respectfully requests that the School Board reassess the January 
23, 2020 Notice of Intended Decision as provided herein. 
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CHARTER COMMUNICATIONS OPERATING, LLC 

~::>~ JMOOre 
Charter Communications Operating, LLC 
Dated: February 7, 2020 

8 



' . 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 7th day of February, 2020, the foregoing document was 
delivered to the persons and/or entities listed below by the method provided therein 

Kristine Rodriquez 
Director of Procurement and Distribution Services 
The School Board of Brevard County 

Paul Gibbs, Esq., 
General Counsel 
The School Board of Brevard County 
2700 Judge Fran Jamieson Way 
Viera, Florida 32940 
Gibbs.Paul@Brevardschools.org 

Purchasing and Warehouse Services Department 
2700 Judge Fran Jamieson Way 
Viera, Florida 32940 
Via Hand-Delivery 
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Via enzail 

Is/ Kenneth M. Curtin 
Kenneth M. Curtin 
Florida Bar No. 087319 
Kenneth.curtin@arlaw.co1n 
Eric. J. Partlow, Esq. 
Florida Bar No. 0556531 
Eric.partlow@arlaw.com 

ADAMS AND REESE LLP 
I 01 East Kennedy Blvd, Suite 4000 
Tampa, Florida 33602 
Tel: (813) 402-2880 
Fax: (813) 402-2887 
Attorneys for Charter Communications Operating, LLC 
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