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 Legal Framework for Medical Marijuana as it 
pertains to BPS’s Drug-Free Workplace Policy

 Federal Law

 State Law

 Legal Implications of Drug-Free Workplace 



Terminology 
Matters

 “Prescription” myth

 Qualified patient/physician/caregiver

 “Physician certification”

 “Order” vs. prescription

 “medical marijuana use registry identification cards”

 “Medical marijuana is legal in Florida” misstatement 

 Dangers of loose language 

 Legal significance 



Unpacking The Prescription Myth

 The U.S. Drug Enforcement Administration (DEA) regulates the ability of all 
doctors in the country to write prescriptions

 No one can get a legal “prescription” for marijuana 

 Florida, like the other states that have “legalized” medical marijuana use, 
have created work-around terminology 

 The current dilemma is marijuana is still an illegal drug under federal law



Civics 101: Federal Supremacy 

 Federal Law > State Law 

 U.S. Constitution Article VI

 Provides, in part, that federal law is “the supreme Law of the Land; and the Judges 
in every State shall be bound thereby, any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding.”

 Federal preemption doctrine



Federal Law 

 Marijuana – in all forms – remains illegal under federal law

 Schedule I of the Controlled Substances Act (CSA) (21 U.S.C. § 812)

 (1) SCHEDULE I.

 (A) The drug or other substance has a high potential for abuse.

 (B) The drug or other substance has no currently accepted medical use in treatment in 
the United States.

 (C) There is a lack of accepted safety for use of the drug or other substance under 
medical supervision.

 All federal acts rely on CSA to define “illegal drug”

 Marijuana is assigned by statute to Schedule I, the most restrictive of these. Schedule I 
drugs may be obtained and used lawfully only by doctors who submit a detailed research 
protocol for approval by the Food and Drug Administration and who agree to abide by 
strict recordkeeping and storage rules.

Americans for Safe Access v. DEA, 706 F.3d 438, 441, 403 U.S. App. D.C. 388, 391, 2013 
U.S. App. LEXIS 1407, *6

https://advance.lexis.com/api/document/collection/cases/id/57JR-HK21-F04K-Y28R-00000-00?page=441&reporter=1107&cite=706%20F.3d%20438&context=1000516


Florida Constitution

 Florida voters passed the constitutional amendment on medical marijuana 
production, possession, and use on November 8, 2016, but not without 
significant limitations.

 “Nothing in this section shall require any accommodation of any on-site 
medical use of marijuana in any . . . place of education or employment . . .” 
Fla. Const. Art. X, § 29(c)(6) 

 “Nothing in this section requires the violation of federal law or purports to 
give immunity under federal law.” Fla. Const. Art. X, § 29(c)(5)



Florida Statute § 381.986

 Definitions:

 (j) “Medical use” means the acquisition, possession, use, delivery, transfer, or 
administration of marijuana authorized by a physician certification.

 (k) “Physician certification” means a qualified physician’s authorization for a 
qualified patient to receive marijuana and a marijuana delivery device from a 
medical marijuana treatment center.

 (l) “Qualified patient” means a resident of this state who has been added to the 
medical marijuana use registry by a qualified physician to receive marijuana or a 
marijuana delivery device for a medical use and who has a qualified patient 
identification card.

 (m) “Qualified physician” means a person who holds an active, unrestricted license 
as an allopathic physician under chapter 458 or as an osteopathic physician under 
chapter 459 and is in compliance with the physician education requirements of 
subsection (3).



Florida Statute § 381.986(15)

 Section 15 limits the law’s applicability: 

 (a) This section does not limit the ability of an employer to establish, continue, or 
enforce a drug-free workplace program or policy.

 (b) This section does not require an employer to accommodate the medical use of 
marijuana in any workplace or any employee working while under the influence of 
marijuana.

 (c) This section does not create a cause of action against an employer for wrongful 
discharge or discrimination. 

 Bottom line: Florida Legislature has not gone so far as to require public 
employers such as BPS to accommodate employee use 



Proposed Legislation

 HB335/SB692 – “Medical Marijuana Public Employee Protection Act”

 This bill is unlikely to progress but even if it passed as presented, it would 
still not require BPS to accommodate employee use 

 Section 5(a): “This section does not: Prohibit an employer from taking adverse 
personnel action against an employee for the possession or use of a controlled 
substance … during normal business hours or require an employer to commit 
any act that would cause the employer to violate federal law or that would 
result in the loss of a federal contract or federal funding.” 

 KEY: State cannot order anyone to violate Federal Law 



Drug-Free Workplace Policies 
in School Context

 Not just about receiving federal money 

 Risk and liability considerations will be discussed later 

 Ensuring student safety is required by Fla. Const. Art. IX Sec. (1)(a) 
(“Adequate provision shall be made by law for a uniform, efficient, safe, 
secure, and high quality system of free public schools...”)

 As the 11th Circuit Court of Appeals has noted, school districts have a special 
interest in ensuring the sobriety of educators charged with student safety 



Friedenberg Case

 “The danger that would be posed by drug-using individuals overseeing our 
classrooms is, we think, concrete and substantial. The government, therefore, has 
a significant safety-based interest in regulating the conduct of teachers to ensure 
safety in the public schools.”

Friedenberg v. Sch. Bd. of Palm Beach Cty., 911 F.3d 1084, 1100, 2018 U.S. App. 
LEXIS 35905, *37, 27 Fla. L. Weekly Fed. C 1587

 “While we fully accept that teachers are different from train drivers, Customs 
Officials, and law enforcement officials who carry firearms, we think the special 
need is similar in kind and at least as compelling. Teachers might not reliably face 
the life-and-death stakes that these other government employees will, but we 
cannot guarantee that schools will be as safe as we hope. In Von Raab, the Court 
found testing was justified because "a momentary lapse of attention can have 
disastrous consequences." Von Raab, 489 U.S. at 670 (quoting Skinner, 489 U.S. at 
628). The same is true in a school environment. We don't know that disastrous 
consequences would necessarily occur if a drug-using teacher were supervising a 
classroom, but the government has a powerful interest in not taking that chance.”

Friedenberg v. Sch. Bd. of Palm Beach Cty., 911 F.3d 1084, 1100-1101, 2018 U.S. 
App. LEXIS 35905, *37-38, 27 Fla. L. Weekly Fed. C 1587

https://advance.lexis.com/api/document/collection/cases/id/5V0Y-F7F1-K054-G3JW-00000-00?page=1100&reporter=1107&cite=911%20F.3d%201084&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5V0Y-F7F1-K054-G3JW-00000-00?page=1100&reporter=1107&cite=911%20F.3d%201084&context=1000516


Federal Grants

 Legal assurances of compliance with drug-free workplace program are 
required on federal grant applications & in RFA process 

 The Board is legally obligated to guarantee we maintain a drug-free 
workplace per terms & conditions of grant agreements

 If we don’t maintain drug-free workplace:

 technical violation of grant terms and funds could be revoked, and 

 cannot check box on future grant applications.



Florida Drug-Free Workplace

 In 1990, the Florida legislature created the Florida Drug-Free Workplace 
Program. The intent was to “promote drug-free workplaces in Florida, in 
order that employers (would) be afforded the opportunity to maximize their 
levels of productivity, enhance their competitive positions in the 
marketplace, and reach their desired levels of success without experiencing 
the costs, delays, and tragedies associated with work-related accidents 
resulting from drug abuse by employees.”

 Florida Drug-Free Workplace Act (DFWA), F.S. §112.0455, provides that “the 
use of illegal drugs … and the misuse of prescription and over-the-counter 
drugs are unacceptable.” 



Other Florida Laws

 Florida Workers’ Compensation program is also tied to the Florida Drug-Free 
Workplace Program. An employer who becomes a carrier certified drug-free 
workplace is afforded certain benefits, such as 

 forfeited compensation benefits where an employee refuses to take a drug test; 

 a statutory presumption of ineligibility for benefits in positive test result cases;

 and a 5% credit to the insurance premium, among other benefits.

 Criminally, cannabis remains classified as a “hallucinogenic substance” as a 
Schedule I drug under Florida criminal code – F.S. 893.03(c)(7)

 “SCHEDULE I.—A substance in Schedule I has a high potential for abuse and has no 
currently accepted medical use in treatment in the United States and in its use 
under medical supervision does not meet accepted safety standards.”



Dr. Beth Thedy
Deputy Superintendent 
and Chief Human 
Resources Officer

 Overview of Policy 3124 and Administrative 
Procedure 3124

 Overview of Policy 5330 



Drug-Free Workplace Policy:
Location & History

 Adopted May 1, 2002, the Board’s Drug-Free Workplace Policy is located at 
Policy 3124

 The Drug Free Workplace Technical Guide is located in Administrative 
Procedure 3124 and is incorporated by reference

 Applies to all staff/employees

 Technical Guide was last revised February 1, 2003



Drug-Free Workplace Policy: 
Objectives

“By enacting the Drug-Free Workplace Policy, the Board endeavors to:

 a. promote a healthy, safe working environment;

 b. facilitate the rehabilitation of employees with a substance abuse problem;

 c. eliminate substance abuse problems in the workplace;

 d. provide a consistent model of behavior without substance abuse;

 e. provide a clear standard of conduct for the employees; and

 f. hire and retain drug-free employees.”



Drug-Free Workplace Policy
Prohibition on Illegal Drugs

3124 - DRUG-FREE WORKPLACE

The Board recognizes that substance abuse in our nation and our community 
exacts staggering costs in both human and economic terms. Substance abuse 
causes impaired job performance, lost productivity, absenteeism, accidents, 
wasted materials, lowered morale, higher health care costs, and diminished 
interpersonal relationship skills. The Board commits to create and maintain a 
drug-free workplace.

The use of illegal drugs, the abuse of alcohol, and the misuse of prescription and 
over-the-counter drugs are unacceptable. The Board shall clearly communicate 
this message to its instructional staff. The Drug Free Workplace Technical Guide 
is incorporated by reference and is a part of this Board policy. The procedures 
manual may be updated by the Superintendent as necessary to ensure 
compliance with applicable law and/or rule.



Drug-Free Workplace Policy: 
Prohibition on Illegal Drugs 

 “Employees on duty or on Board property will not manufacture, 
distribute, dispense, possess, or use illegal drugs. Employees are 
prohibited from working on Board property while under the influence 
of illegal drugs or under influence from improper use of legal drugs.” 

AP 3124 – incorporated by reference into Policy 3124



Drug-Free Workplace Policy: 
Definitions

 “Controlled Substance - Any substance for which its availability is restricted 
by Federal or State law.” (2)(j)

 “Drug(s) - Any article intended for use in the diagnosis, cure, mitigation, 
treatment, or prevention of disease means alcohol, including distilled spirits, 
wine, malt beverages and intoxicating liquors, amphetamines, cannabinoids, 
cocaine, phencyclidine (PCP), hallucinogen, methaqualone, opiates, 
barbiturates, benzodiazepines, synthetic narcotics, designer drugs, or a 
metabolite of any of the substances listed herein or any other substances 
defined in Schedules I through V of the Controlled Substances Act.” (l)

 “Illegal Drug - An article consumed or integrated into the human body that 
affects the normal function of the body, where the article is prohibited by 
State/Federal statute, State/Federal regulation, or employer policy.” (t)



Drug-Free Workplace Policy:
Positive Test Results

 “7. Positive Test Results
 a. Job applicants who test positive will be notified by the Medical Review 

Officer (MRO) and the Office of Human Resource Services.

 b. Job applicants who test positive will not be eligible for employment by 
the Board for one (1) year from the date of the positive test.

 c. A positive test result may be appealed to the Board within five (5) 
working days after written notification of a positive test.”



Drug-Free Workplace Policy:
MRO Review

 “13. Reporting and Review of Results

An essential part of the alcohol and drug-testing program is the final review of results. A positive 
test result does not automatically identify an employee/applicant as a drug abuser or an illegal 
drug user. An individual with a detailed knowledge of possible alternative medical explanations is 
essential to the review of the results.

In all disputed cases where there is a positive, confirmed drug test, the confidential results will be 
provided to a medical review officer. The medical review officer shall be a licensed physician with 
knowledge of substance abuse disorders.

The medical review officer is responsible for contacting the tested individual in order to determine 
if the positive and confirmed results are potentially the result of the taking of prescription drugs or 
other circumstances that may have led to the positive and confirmed results. The medical review 
officer may request to examine prescription containers, contact the prescribing physician, or any 
action deemed professionally necessary to validate the appropriate use of drugs. The medical 
review officer's determination shall be provided to the appropriate Board authority.”



Drug-Free Workplace Policy:
Discipline Framework

 “5. Disciplinary Sanctions
Disciplinary action may be instituted against employees who have violated 
standards of conduct cited in this guide, and who the Board believes will not 
be assisted by rehabilitation or who the Board believes will have or have had 
a negative impact on students and/or staff, pursuant to Board policy, 
applicable Florida statutes, or State Board of Education rules. Disciplinary 
sanctions, if appropriate, will be implemented as articulated in Board policy, 
applicable Florida statutes, State Board of Education Rules, and 34 C.F.R. 
86.201(b). The Board may not discharge, discipline, refuse to hire, 
discriminate against, or request or require rehabilitation of a job applicant or 
employee on the sole basis of a positive drug test, excluding breathalyzer 
testing, that is not verified by a confirmation test. Nothing will preclude the 
Board from seeking prosecution of the Drug-Free Workplace policy where the 
Board deems appropriate.”



Drug-Free Workplace Policy:
Discipline Framework

 Board Employees: Any Board employee found to test positive for illegal drug(s) or 
abuse of legal drug(s) will be immediately subject to disciplinary procedures. 
Employees who test positive for illegal drugs and/or abuse of legal drugs may be:

 a. suspended from employment, with or without pay;

 b. terminated from employment;

 c. required to submit to further testing; or

 d. other administrative procedures necessary for the enforcement of the Drug-Free 
Workplace policy. Any and all actions will be in accord with the controlling, applicable 
statute.

 The Board recognizes that chemical dependency is an illness that may be 
successfully treated. The Board may choose to direct an employee to a 
rehabilitation program.



Student Policy

 History: Required by Florida statute

 F.S. 1006.062 “Each school board shall adopt a policy and a procedure for allowing 
a student who is a qualified patient, as defined in s. 381.986, to use marijuana 
obtained pursuant to that section.”

 Student use policy is extremely narrow and limited:

 Board employees, school-level nurses, and/or health care personnel or school staff are 
not allowed to administer, store, hold, or transport medical marijuana in any form, and 
it shall not be stored on any property owned or operated by the Board at any time.

 A registered caregiver, as the term is defined in F.S. 381.986 and Policy 5330 Use of 
Medications, may only administer medical marijuana to a qualified patient during the 
school day when the administration cannot be reasonably accomplished outside of school 
hours and when such administration will not present a disruption to school operations. 
The registered caregiver shall be responsible for safely administering and transporting 
the medication to and from school each day.



Students vs. Employees

 Differences between students and staff/teachers

 Students are not subject to drug-free workplace because they are not employees 

 Students are not subject to employee discipline policies

 Students are not charged with student safety or classroom supervision

 Students are not monitoring playground activity or managing crisis situations



Mark Langdorf
Director, Office of 
Employee Benefits and 
Risk Management

 Policy Considerations from a Risk Management 
Perspective

 Drug-Free Workplace & Marijuana Implications

 Risk Considerations



Policy Considerations from a 
Risk Management Perspective
 Drug-Free Workplace programs are designed to:*

 Ensure a safer work environment

 A happier, healthier workforce

 A workplace where all employees are drug free

 Dollars spent on Workers’ Compensation claims are for bonafide work related 
accidents/injuries

*State of Florida Division of Workers’ Compensation, An Employer’s Guide To A Drug-Free Workplace, p.3 (Sept. 2020)



Drug-Free 
Workplace & 

Marijuana
Implications

 No way to measure impairment 

 Risk factors and liability assessment

 Insurance implications



Risk Considerations
 Impairment – Cannabis causes changes in cognitive effects (knowing, thinking, judging, evaluating, 

and planning).*

 Tetrahydrocannabinol (THC) the active ingredient in cannabis that creates impairment are 
stored in fatty tissue and are detected in urine.  Impairment is not easily detected as the drug 
is metabolized differently among users.

 Though the National Institute for Occupational Safety and Health (NIOSH) and others are attempting 
to develop a testing protocol that will show THC impairment, there is no current method or test to 
determine cognitive function or motor skills in order to determine evidence of impairment 

 There is no minimum safe threshold blood concentration below which a driver (or anyone else) can 
be considered to have been unaffected following recent cannabis use. Consequently, there is no 
scientific basis for the adoption of THC per se laws for driving.

 Even though THC level is not conclusive, Colorado drivers with 5 nanograms of delta-9 THC per 
milliliter of whole blood can be prosecuted for DUI regardless of marijuana recreational use or medical 
use.  

 *National Safety Council - Microsoft Word - NSC_MJPosition Final Document to NSC ADID.docx

https://www.nsc.org/getmedia/8840b317-9960-48b9-a3ae-3fec77a9448b/position-on-cannabis-and-driving.pdf


Risk Considerations

 Likelihood of increased workers’ compensation claims – The National Institute on 
Drug Abuse (NIDA) found 55% more industrial accidents, 85% more injuries, and 
75% greater absenteeism among employees who tested positive for marijuana 
compared to those who tested negative.*

 Likelihood of increased traffic accidents – Nearly two-thirds of U.S. trauma center 
admissions due to motor vehicle crashes are with 65.7% of people testing positive 
for drugs or alcohol.**

 Despite real or perceived impairment, individuals reported a willingness to drive if they 
believed they had a good reason to do so as they believed they had developed tolerance.

*National Institute on Drug Abuse or NIDA - 1380-marijuana.pdf (d14rmgtrwzf5a.cloudfront.net)

**National Safety Council - Microsoft Word - NSC_MJPosition Final Document to NSC ADID.docx

https://d14rmgtrwzf5a.cloudfront.net/sites/default/files/1380-marijuana.pdf
https://www.nsc.org/getmedia/8840b317-9960-48b9-a3ae-3fec77a9448b/position-on-cannabis-and-driving.pdf


Risk Considerations
 Insurance Implications 

 Disability insurance carriers that offer policies on a “non-guarantee issue” basis typically 
require applicants to complete a drug questionnaire.  Most carriers will consider the 
applicant a “smoker” and the policy holder is subject to higher premium charges.   

 Claims that indicate an “illegal drug or non-conventional drug” is the major contributing 
cause of a disability, will likely be investigated and can be subject to denial.

 Claims that indicate an “illegal drug or non-conventional drug” is the major contributing 
cause of death, will likely be investigated and can be subject to denial.    

 Social Security Disability claims associated with work related accidents or due to 
depression and anxiety can also affected by those who frequently use marijuana.

 Workers’ Compensation implications? 

 Florida presumes that marijuana was the cause of the claim if a post accident drug 
screen shows the individual is positive.  This allows the employer the right to deny the 
claim.  



Risk Considerations

 Litigation Risk – Because cannabis causes changes in cognitive effects (knowing, thinking, judging, 
evaluating, and planning) and because there is no test for determining impairment how does that 
affect our ability to supervise and educate students?

 “Negligent hiring” – When an employer knew or should have known they hired an applicant that 
posed a risk to employees or others.

 “Negligent supervision” – When someone has the legal responsibility to supervise others, yet 
they fail to do so in a responsible manner.

 “Negligent retention” – When an employer takes no action to correct or eliminate an employee 
who poses a risk of harm to co-workers and others.   

 Exposure to monetary damages increases if a Plaintiff can imply or show that the teacher or school 
employee was impaired due to marijuana use at the time of the incident 

 Playground accidents

 Driving van of students



Board Discussion

 Does the Board have a desire to amend the current policy?  

 Considerations

 Current policy is not ambiguous 

 Board has maintained same Drug-Free Workplace Policy dating back to 2004 

 It has not been alleged that employees thought they could use illegal drugs inclusive of 
marijuana in 2005, 2010, 2015, etc.

 Current policy prohibits marijuana in all its forms

 If an employee is unclear about whether they can take a drug and still work, not 
only regarding marijuana, they should reach out to their supervisor or HR and ask.

 Key indicators could be a doctor advising them not to operate machinery or do tasks that 
require focus



Recommendations 

 Unless and until we can test impairment levels for marijuana use, like 
alcohol, the legal and risk management recommendation would be to not 
allow use of marijuana, medical or otherwise. 

 Given the high stakes and implications of the drug-free workplace policy, 
consider amending policy to better insulate Superintendent with Board’s 
expectations for recommendations based on positive drug tests (e.g., require 
all positive drug tests to be recommended to the Board for termination like 
Orange County).

 Result: the Board, rather than Superintendent, would retain exclusive authority to 
consider alternative disciplinary action.



Questions 



Final Thought

This is the public disclaimer on the bottom of the State’s official website 
managed by the Department of Health Office of Medical Marijuana Use 
(OMMU): 
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