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STATE OF FLORIDA 
THE SCHOOL BOARD OF BREVARD COUNTY, FLORIDA 

 
CHARTER COMMUNICATIONS 
OPERATING, LLC, 
 
 Petitioner,      DOAH CASE NO.:  20-000872BID 
        AGENCY FILE NO.: 2020-61BID 
vs. 
 
BREVARD COUNTY SCHOOL BOARD, 
 
 Respondent. 
_____________________________________/ 
 

PETITIONER, CHARTER COMMUNICATIONS OPERATING, LLC’S,  
EXCEPTIONS TO RECOMMENDED ORDER OF DISMISSAL  

 
 Petitioner Charter Communications Operating, LLC (“Charter”), through its undersigned 

counsel and pursuant to Section 120.57(3), Fla.Stat., files this its Exceptions to Recommended 

Order of Dismissal dated March 12, 2020: 

I. Statement of Facts and Procedural Posture 
 
On November 13, 2019, the School Board of Brevard County (“School Board”) published 

Request for Proposal Solicitation Number 20-328-P-WH entitled Fiber Wide Area Network (the 

“RFP”).  On January 23, 2020, the School Board issued a Notice of Intended Decision wherein the 

School Board stated that it intended to award the RFP to Zayo, Inc. (“Intended Award”).  On 

January 28, 2020, Charter filed its Notice of Protest followed by its Formal Written Protest on 

February 7, 2020.  Therein, Charter explained that the RFP, and indeed the School Board’s 

approach in procuring the services, violated the regulations prescribed by the Federal 

Communication Commission (“FCC”) and the Universal Service Administrative Company 

(“USAC”), as well as the School Board’s own procurement policies.  Charter explained that it (as 

well as presumably other qualified, responsible would-be bidders) had been prevented from 
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participating in the bidding process because doing so risked fines, forfeiture, disgorgement, and 

other penalties under federal and other applicable law.   

On February 17, 2020, Charter met with representatives from the School Board in an 

attempt to resolve the Notice of Protest pursuant to section 120.57(3)(d) (“Resolution Meeting”).  

Once again, Charter emphasized the illegality and potential consequences inherent in the School 

Board’s path. However, the meeting was to no avail and the matter was referred to the Department 

of Administrative Hearings.  

On February 28, 2020, the Administrative Law Judge (“ALJ”) issued an Order to Show 

Cause, requiring the parties to show cause “whether this case should be dismissed for failure to 

allege a basis for standing, and/or whether any challenge to the specifications in the RFP are not 

waived.”  Charter and the School Board both responded to the Order to Show Cause. On March 

12, 2020, the ALJ issued a Recommended Order of Dismissal (“Recommended Order” cited to as 

“R.O.”). The ALJ recommended that Charter’s Formal Written Protest be dismissed – not based 

on the legality of the RFP – but on the issues of standing and waiver.   

The School Board has specially set a meeting on the School Board’s March 24, 2020 

Consent Agenda for consideration and approval of the Recommended Order.  

II. Exceptions to Recommended Order 
 

In the Recommended Order, the ALJ concluded that Charter lacks standing to bring this 

challenge and that any such challenge has been waived because it was not raised at the specification 

stage.  However, Section 120.57(1)(l), Fla.Stat., provides that an agency such as the School Board 

“in its final order may reject or modify the conclusions of law over which it has substantive 

jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction.”  

Further, while the ALJ is accorded deference with regard to findings of fact, as provided below, 
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the ALJ made no actual factual determinations as to the substantive allegations in Charter’s Formal 

Written Protest. Further, matters infused with policy considerations, such as the matters set forth 

in Charter’s Formal Written Protest, are best left to the agency’s discretion. Bush v. Brogan, 725 

So.2d 1237 (Fla. 2d DCA 1999), citing, Baptist Hosp., Inc. v. State, Dept. of Health and 

Rehabilitative Servs., 500 So.2d 620 (Fla. 1st DCA 1986). Consequently, Respectfully, Charter 

submits that the ALG’s conclusions are flawed because they are premised upon facts (which are 

not in dispute) that have been misapplied to misconstrued law.   

A. Exception 1:  Charter Takes Exception with the Conclusion at Page 3 that 
the Circumstances are not Exceptional and therefore Charter Lacks 
Standing. 
 

The conclusion that no exceptional circumstances exist in this case should be rejected.  The 

Recommended Order correctly notes that in order for a non-bidder such as Charter to have 

standing, “extraordinary circumstances” must exist. R.O., p.3. Guidance as to what renders a 

circumstance exceptional is sparse.  Indeed, the Recommended Order cites to only one case, 

Westinghouse Electric Corporation v. Jacksonville Transportation Authority, 491 So.2d 1238, 

1241 (Fla. 1st DCA 1986).  However, the circumstances in Westinghouse are far different from 

those at hand.  In holding that the circumstances in Westinghouse were not exceptional, the court 

specifically found that Westinghouse had engaged in “sandbagging” and the bid it had submitted 

was “a phony bid.”  Westinghouse Electric, 491 So.2d 1238, 1241 (Fla. 1st DCA 1986).  In stark 

contrast, here Charter’s Notice of Protest raises violations of law, a hidden specification and 

explains how it was effectively precluded from participation in this procurement process because 

doing so would be illegal. If these circumstances cannot be considered exceptional, one must 

wonder what circumstances would be.   
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The Recommended Order recognizes that Charter’s Bid Protest raises direct conflicts with 

and violations of federal law, as well as noncompliance with the School Board’s policies. R.O., p. 

2. Accordingly, what is most striking is not what the ALJ decided, but what was not decided. 

Rather than addressing whether the School Board’s procurement effort violated law or its own 

policies, the focus of the Recommend Order is instead on whether Charter has standing to complain 

and, even if so, whether it missed the opportunity to do so.  In deciding (albeit in conclusory 

fashion) that the illegality of the RFP “could have been addressed in a challenge to the 

specifications,” the ALJ concludes that these circumstances are not exceptional and thus the Notice 

of Protest should be dismissed. R.O., p. 3.  

In this case the School Board is seeking to procure E-rate services to be paid for with 

federal funds.1  Funding for E-rate service must comply with the rules, regulations and guidance 

of the FCC and USAC and is subject to being disgorged if it is later determined that that this 

process failed to comply.  The RFP purportedly required that “[a]ll RFP responses must comply 

with all sections of this RFP and the products and services to be considered,” and that [a]ll RFP 

respondents must be E-rate eligible and file and FCC Form 499A to provide the services 

requested.”  See RFP § 1.0.  Likewise, School Board Policy 6320(b)(6) states that the procurement 

of services “paid for from Federal Funds shall be made in accordance with all applicable Federal, 

State, and local laws and/or regulations, the terms and conditions of the Federal grant, Board 

polices, and administrative procedures.”    

The Recommended Order does not take issue with Charter’s claim that the RFP directly 

conflicts with the FCC’s rules and guidance from USAC regarding E-rate funding.  While the FCC 

                                                           
1 The stated purpose of the RFP is to solicit competitive proposals to “furnish Data Transport services for the Wide 
Area Network (WAN) for the use of The School Board of Brevard County, Florida, more commonly known as Brevard 
Public Schools” (the “Service”).  See RFP § 1.0.   
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allows USAC to authorize E-rate funding for special construction related to leased fiber, that is 

true only if the fiber is lit by the end of the funding year.2  The 2020 funding year begins July 1, 

2020 and ends June 30, 2021 so construction costs incurred in funding year 2020 would be eligible 

for E-rate support only if the E-rate eligible services commence before June 30, 2021.  However, 

according to the School Board, the Service being procured here “is planned to begin during April 

of 2022,” because that is “the expiration of the current leased WAN service.” See RFP § 2.0. Thus, 

any funding request made in the required Form 470 filed by the School Board for the 2020 funding 

year seeking support for construction costs for the contemplated Service would not comply with 

the FCC’s rules or USAC guidance.  This contradicts precisely what the RFP and the School 

Board’s own policies purport to provide.3  

The recommendation of the ALJ effectively penalizes Charter for not participating in this 

process.  But in order to participate in the RFP process, Charter (and any other bidder) would have 

been explicitly required to “be responsible to know and apply all applicable federal and state laws, 

all local laws, ordinances, rules, regulations” and “always observe and comply with all such laws, 

ordinances, rules, regulations, orders, and decrees.” See RFP § 43.  Section 43 of the RFP goes on 

to require that any respondent, i.e., Charter, “protect and indemnify the School Board and all of its 

officers, agents, servants, or employees against any claim or liability arising from or based on the 

violation of any such law, ordinance, rule, regulation, order, or decree caused or committed by 

                                                           
2 See Modernizing the E-rate Program for Schools and Libraries, Second Report and Order, 29 FCC Rcd 15538 ¶ 37 
(2014) (“applicants cannot receive E-rate funding for recurring costs associated with dark fiber until it is lit, and 
applicants may only receive funding for special construction charges for dark fiber if it is lit within the same funding 
year.”). 
3 The FCC Form 470 for a particular funding year can only be posted when USAC opens the window for that funding 
year. Although the Form 470 filing window for the 2020 funding year is currently open, the window for services 
commencing during the 2021 funding year would not open until 12 months before the start of that funding year (July 
2020). USAC announced the FY2020 FCC Form 470 filing window at the end of June 2019. See Schools and Libraries 
Program News Brief, June 28, 2019, at p. 1, available at https://www.usac.org/wp-content/uploads/e-
rate/documents/SL_News_Brief/6_28_2019-News-Brief-Schools-Libraries-USAC.pdf. 

https://www.usac.org/wp-content/uploads/e-rate/documents/SL_News_Brief/6_28_2019-News-Brief-Schools-Libraries-USAC.pdf
https://www.usac.org/wp-content/uploads/e-rate/documents/SL_News_Brief/6_28_2019-News-Brief-Schools-Libraries-USAC.pdf
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respondent …” Given the fact that the RFP fails to comply with federal rules and regulations, no 

bidder could legally abide these terms; i.e. it is impossible. In reality, the School Board was 

essentially inviting violations of applicable law.   

Further, the federal funding that the School Board indicated in the RFP it would seek 

through the FCC and USAC could not only be later rescinded by USAC, but could also result in a 

fine or forfeiture under the Communications Act of 1934, 47 U.S.C. §§502, 503(b). Those who 

endeavor to meet the conditions on the face of the RFP or otherwise enter into an agreement with 

the School Board, as contemplated, risk exposure under Chapter 47 on Fraud and False Statements 

located at 18 U.S.C. §1001. In fact, the forms that the School Board must complete and return to 

the FCC and USAC in order to obtain FCC and USAC funding, including Forms 470 and 471, 

contain certifications in substantially the following form:  

I certify that I have reviewed all applicable FCC, state, and local 
procurement/competitive bidding requirements and that I have complied with them. 
I acknowledge that persons willfully making false statements on this form may be 
punished by fine or forfeiture, under the Ccommunications Act, 47 U.S.C. §§ 502, 
503(b), or fine or imprisonment under Title 18 of the United States Code, 18 U.S.C. 
§ 1001. 

 
One necessarily wonders how any School Board official could honestly make such certifications 

based upon the wording of the RFP and applicable law outlined above.  

Finally, the School Board clarified at the Resolution Meeting what was previously unclear 

from the RFP; that, if the FCC did subsequently seek forfeiture of this funding, or otherwise levied 

fines against the School Board or the winning bidder, it believes the winning bidder would have 

to pay for such forfeiture or fine. Thus, it appears the School Board’s plan not only invited 

violations of its own rules, regulations, and applicable law, but also contemplated a forfeiture or 

fine to be borne by the winning bidder. Of course to the extent the winning bidder could not pay, 

then presumably the risk of disgorgement would shift to the tax payers.     



:59799795_5    7 
 

The circumstances created by the School Board through this RFP also subvert the 

competitive bidding process and are therefore quintessentially exceptional.  It has long been 

established that Florida’s competitive bid statutes “were enacted for the benefit and protection of 

the public…” Miami-Dade Cty. Sch. Bd. V. J. Ruiz Sch. Bus Serv., Inc., 874 So. 2d 59, 61-62 (Fla. 

3d DCA 2004); see also, Department of Transportation v. Groves-Watkins Constructors, 530 So. 

2d 912 (Fla. 1988); Hotel China & Glassware Co. v. Board of Public Instruction, 130 So. 2d 78 

(Fla. 1st DCA 1961). 

Moreover, competitive bidding statutes are remedial in nature and should always receive a 

construction which will fully effectuate and advance their true and intent and purpose. Wester v. 

Belote, 138 So. 721, 724 (Fla. 1931).  Such statutes “should be construed to advance their purpose 

and to avoid their being circumvented.” Marriott Corp. v. Metropolitan Dade County, 383 So. 2d 

662, 665 (Fla. 3d DCA 1980). This intent would be violated if the only parties who could be 

awarded the bid, or who could challenge the bid, were those willing to knowingly violate the law. 

See Flour-Astaldi-MCM v. Dep’t of Transp., Case No. 17-5800BID (Fla. DOAH, Apr. 10, 2018) 

(“FAM”) at pp. 89-91 (Even if FAM is considered a non-bidder, it had standing to contest whether 

the award was contrary to the governing statutes, rules, and policies). Here, as in FAM, Charter 

has standing to contest the legality of the award. Id.; see also City of Miami v. Klinger, 179 So.2d 

867 (Fla. 3d DCA 1965) (wherein the court upheld a declaratory relief judgment in favor of a non-

bidder who was interested in bidding but did not where the legality of a city contract was at issue 

and ordered that the city to rebid the contract). 

Voting to adopt the conclusion of the Recommended Order that Charter lacks standing 

would be tantamount to the School Board foregoing the benefits intended by the competitive 

bidding process and blessing the disregard of federal law and its own policies.  See Buffa v. 
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Singletary, 652 So.2d 885, 886 (Fla. 1st DCA 1995) (holding that “an agency must comply with 

its own rules”); Decarion v. Martinez, 537 So.2d 1083, 1084 (Fla. 1st DCA 1989) (holding that 

“if an agency’s action is inconsistent with its rules, an appellate court must remand the case to the 

agency”).  

B. Exception Number 2:  Charter Takes Exception to the Conclusion on Pages 
3 & 4 that Charter has Waived its Right to Protest. 
 

The conclusion that Charter waived its rights to protest the illegality of the RFP by not 

protesting the specifications within seventy-two hours of the posting of the RFP should also be 

rejected.  Here again, the Recommended Order makes no attempt to defend the RFP or excuse its 

noncompliance with federal law and the School Board’s policies. Instead, it effectively condones 

the flaws based on a perceived legal technicality. While Charter may not have protested at the 

specification stage, as a matter of law, Charter has not waived and could not waive the right to 

protest bid provisions that do not appear on the face of the RFP itself. See U.S. Foodservice, Inc. 

v. School Board of Hillsborough County, Case No. 98-3415BID (Fla. DOAH Nov. 17, 1998).     

It is undisputed that the RFP’s specifications failed to reveal the totality of the School 

Board’s plan to acquire the federal funding.  Specifically, the RFP never mentioned that a critical 

part of the School Board’s approach in securing funding would be to file a FCC Form 500 (Funding 

Commitment Adjustment Request Form) in an effort to retroactively cure its noncompliance.  Only 

after Charter protested the award did the School Board reveal that this had been its intent all along. 

Intentionally or unintentionally, this design served to deter bidders while preferencing others who 

perhaps knew of or even recommended that approach.   

As a threshold issue, a procurement effort that facially invites bidders (and the agency) to 

violate federal laws and risk potential disgorgement or fines, while failing to reveal the “saving 

grace” component of that process, can only serve to undermine the intent and objectives of the 
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competitive bidding process. Indeed, it violates the very purpose of the Procurement and 

Contracting Policy adopted by the School Board, in which the School Board explains:   

The purpose of this policy is to provide for a uniform and systematic method for 
procurements in an efficient, cost-effective manner in accordance with, and as 
permitted by, applicable federal and state laws, Florida State Board of Education 
Rules, School Board policies, and administrative procedures which promote 
transparency and accountability in the expenditure of public funds and the use of 
public resources. The goal of this policy is to assist The School Board of Brevard 
County, Florida (“Board” or “District”) and its employees in protecting the integrity 
of the procurement and contract award process, to inspire public confidence in the 
processes used to acquire commodities and contractual services, and to promote 
fair, open, and non-discriminatory competition in a manner that protects the 
Board’s assets and ensures that the District receives the maximum value and quality 
when expending public dollars for a public purpose. 
 

School Board Policy 6320(A)(1). 

Moreover, the RFP’s noncompliance with federal law cannot be cured by seeking an 

extension of the service start date by filing a FCC Form 500. Such a request can only be made 

after USAC approves a Form 471 funding request for the funding year at issue.4  Filing a Form 

471 requires the School Board to provide detailed descriptions of services including costs and 

dates of service or equipment, and – importantly – certify compliance with program rules.5  Thus, 

if the School Board files a Form 471 for the 2020 funding year that does not include a service start 

date within that funding year, funding for fiber construction during the 2020 funding year should 

not be approved. See Modernizing the E-rate Program for Schools and Libraries, Second Report 

and Order, 29 FCC Rcd at ¶ 37 (“[A]pplicants may only receive funding for special construction 

charges for dark fiber if it is lit within the same funding year.”).  Further, although the FCC 

                                                           
4 See USAC Guidance regarding FCC Form 500 Filing, available at https://www.usac.org/e-rate/applicant-
process/before-youre-done/fcc-form-500-filing/ (“The FCC Form 500 cannot be filed until USAC has issued a 
Funding Commitment Decision Letter (FCDL) for the [Funding Request Number]”). 
5 See USAC Guidance regarding Funding Requests, available at https://www.usac.org/e-rate/applicant-
process/applying-for-discounts/funding-requests/ (noting that “All certifications provided as part of the FCC Form 
471 also apply to the funding request details, including certifications of compliance with state and local procurement 
laws and compliance with Schools and Libraries Program rules.  Misrepresentations might result in administrative and 
criminal penalties described in FCC Form 471 certifications”). 

https://www.usac.org/e-rate/applicant-process/before-youre-done/fcc-form-500-filing/
https://www.usac.org/e-rate/applicant-process/before-youre-done/fcc-form-500-filing/
https://www.usac.org/e-rate/applicant-process/applying-for-discounts/funding-requests/
https://www.usac.org/e-rate/applicant-process/applying-for-discounts/funding-requests/
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contemplated that extensions of up to one year to light fiber may be entertained, the FCC 

authorized USAC to grant such extensions only for documented construction delays that were 

unavoidable due to weather or other unexpected conditions. See Modernizing the E-rate Program 

for Schools and Libraries, Second Report and Order, 29 FCC Rcd at ¶ 37 n.67, citing Rural Health 

Care Support Mechanism, Report and Order, 27 FCC Rcd 16678 ¶ 129 (2012).   

To be sure, the ability to subsequently request an extension of the service start date by 

filing a Form 500 is intended to serve as a means to avoid having to comply with the threshold 

federal funding conditions established by the FCC and USAC.  Yet, the Recommend Order 

sidesteps the issue and concludes that Charter waived its right simply because it “did not describe 

the use of the Form 500 as a hidden specification” in its Formal Written Protest.  R.O., p. 4. In this 

regard, the recommendation is the epitome of form over substance.  In Section III(B)(i) in its 

Formal Written Protest went into great detail on the proposed use by the School Board of the Form 

500 process. Notably, Section 120.57(3)(b), Fla.Stat., requires only that the Formal Written Protest 

state “with particularity the facts and law upon which the protest is based.” Charter’s Formal 

Written Protest contains exactly that which is required by law.  Section III(A) lists all the relevant 

statutes and authority while Section III(B)(i) lists all the relevant facts, including a discussion of 

the possible use of the FCC Form 500. There are no “magic words” required describing the 

proposed use by the School Board of the FCC Form 500 process as a “hidden specification” – all 

that is needed is to describe the facts surrounding the use and the law on the same, which Charter 

clearly did.  

Further, even if Charter was required to use “magic words” describing the School Board’s 

proposed use of the FCC Form 500 explicitly as a “hidden specification,” failing to do so would 

not warrant dismissal. This could easily be cured through an amendment.  Indeed, it would be an 
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abuse of discretion to deny an amendment to a Formal Written Protest in the absence of showing 

of prejudice to other parties. Key Biscayne Council v. Department of Natural Resources, 579 So.2d 

293, 294-95 (Fla. 3d DCA 1991) (holding that it was an abuse of discretion not to allow an 

amendment even though not requested until the day of the administrative hearing when the 

opposing side could demonstrate no prejudice).6  

The Recommend Order also concludes that “the possible use of a Form 500 to seek an 

extension of time for the service start date is not a hidden specification, but rather, a reasonable 

response to a challenge to the specifications actually included in the RFP.”  R.O., p. 4.  This 

conclusion is likewise flawed.  As explained above, and supported by voluminous, unrebutted 

authority cited by Charter establishing that such use of a Form 500 would not be proper and thus 

such a response would have necessarily been unreasonable.  Nor is it reasonable to conclude that 

Charter should be so legally prejudiced because it was unable to anticipate, ask about or otherwise 

uncover within 72 hours, this proverbial (albeit misperceived) “trump card.”  Indeed, the School 

Board’s intention to use the FCC Form 500 can be only described as a hidden specification that 

could only be protested upon its revelation, as is the case here.  

III. Conclusion 

For the following reasons, Charter requests that School Board reject the recommendation 

that its Notice of Protest be dismissed and instead enter a final order consistent with the reasoning 

expressed in the foregoing exceptions and Charter’s Notice of Protest.   

 
 

Dated this 19th day of March, 2020. 
 

 

                                                           
6 It is axiomatic that in this case, there would be no prejudice to the School Board.  And while such an amendment 
should not be necessary for the reasons cited above, in an abundance of caution and to the extent necessary, Charter 
requests that the School Board allow such an amendment. 
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/s/ Kenneth M. Curtin    
      Eric J. Partlow, Esquire  

Florida Bar No. 55631 
Kenneth M. Curtin, Esquire 

      Florida Bar No. 087319 
Primary:  Kenneth.curtin@arlaw.com 
Secondary:  Teresa.soluri@arlaw.com 
ADAMS AND REESE LLP 

      101 East Kennedy Blvd, Suite 4000 
      Tampa, Florida 33602 
      Tel:  (813) 402-2880 

Fax: (813) 402-2887 
      Counsel for Charter Communications 
      Operating, LLC 
 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on March 19, 2020, the foregoing document is being served 
this day on all counsel of record or pro se parties identified below in the manner specified, or in 
some other authorized manner for those counsel or parties not authorized to receive Notices.  
 
Debra Babb-Nutcher, Esq.,  
Garganese Weiss D’Agresta & Salzman, P.A. 
111 N. Orange Ave., Suite 2000 
Orlando, FL  32801 
Via email at dbabb@orlandolaw.net and via Federal Express overnight delivery 
 
Paul Gibbs, Esq.,  
Brevard County School Board  
2700 Judge Fran Jamieson Way 
Viera, Florida 32940 
Via email at gibbs.paul@brevardschools.org and via Federal Express overnight delivery 
 
Kristine Rodriquez 
Director of Procurement and Distribution Services 
The School Board of Brevard County, Florida 
Purchasing and Warehouse Services Department 
2700 Judge Fran Jamieson Way 
Viera, Florida 32940 
Via Email at Rodriguez.Kristine@Brevardschools.org and via Federal Express overnight 
delivery  
 
 
    
      /s/ Kenneth M. Curtin    
      Kenneth M. Curtin, Esquire 

Florida Bar No. 087319  
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